
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/FS/88/99/NJ 

In the complaint between: 

 

L Nieuwenhuizen Complainant 
 

and  

 

SAB Staff Provident Fund First Respondent 
Mercantile Asset Trust Company Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint is three-fold. 

The principal complaint relates to the distribution of a death benefit by the first 

respondent.  The second and third complaint relates to the administration and 

investment performances of two trusts administered by the second respondent. 

 

2. An investigation was conducted by my investigator, Naleen Jeram.  No hearing was 

held in this matter.  In determining this matter, I have relied exclusively on the 

documentary evidence and written submissions gathered during the course of Mr 

Jeram’s investigation.   

 

3. The complainant is Mrs Louise Nieuwenhuizen, a widow, of Fichard Park, Free State. 

 

4. The first respondent is the South African Breweries Staff Provident Fund, a pension 

fund duly registered under the Act (“the fund”).  The fund is represented by its 
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principal officer, Mr N R Ewing.   

 

5. The second respondent is Mercantile Asset Trust Company (Pty) Ltd, a subsidiary of 

Mercantile Lisbon Bank Holdings Ltd (“the trust company”).  The trust company is 

represented by its trust administration manager, Miss Ivanka Atcheson. 

 

6. On 1 June 1991, Mr Andre Nieuwenhuizen became a member of the fund.  On 20 April 

1998 Mr Nieuwenhuizen died as a result of a head injury.  At the time of his death, he 

was married to the complainant and two children were born from this union, namely, 

Nienke and Alana Nieuwenhuizen.  As a result of the death of Mr Nieuwenhuizen, the 

following benefits became payable from the fund: 

 
Lump Sum Death Benefit    R1,378,715.00 

Accumulated Credit     R   207,545.91 

Less Prior Claim     R     50,000.00(Advance to widow) 

Total Benefit      R1,536,260.91(Before tax) 

 

7. In distributing the death benefit, the trustees considered the following factors: 

 

• The deceased had three dependents, which included the complainant, and two 

minor children, who were residing with the complainant. 

• The two minor children were legally and financial dependent upon the deceased at 

the time of his death. 

• The deceased had nominated the complainant as his sole beneficiary. 

• The trustees were of the opinion that the complainant was capable of earning a 

salary (even though not working at this point in time) and with both the minor 

children being below the age of 13, they would require a substantial amount of 

money to provide sufficient income to see them through their schooling.  The 

trustees were also concerned by the fact that in the past where a member had 

nominated his spouse to be allocated 100% of the benefit (and no benefit to the 
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minor children) they have found that in a relatively short period the spouse has 

squandered the entire benefit leaving the minor children destitute.   

 

8. Based on the above factors, the trustees decided to award two-thirds of the benefit to 

the complainant and the balance to the two minor children.  The minor children’s 

benefits were to be placed in two individual trusts established for the benefit of the said 

children until they attained the age of 21 years.  The trusts were to be administered by 

the trust company. Therefore, on 23 October 1998 two-thirds of the death benefit, after 

tax, was paid to the complainant and the balance into the respective trusts.   

 

9. The complainant is dissatisfied with the aforesaid distribution. She contends that the 

entire benefit ought to have been awarded to her alone on the strength of the 

nomination form completed by the deceased.  

 

10. Mr Ewing, acting on behalf of the fund contended that the trustees cannot be guided 

by the nomination form alone.  He argued that they considered all relevant factors and 

acted with “uberrima fides” in ensuring that, to the best of their ability, Mr 

Nieuwenhuizen’s surviving financial dependents received an equitable distribution of 

the benefit. 

 

11. The second complaint relates to the administration of the trusts by the trust company.  

The complainant sets out the basis of her allegations as follows: 

 
On 23 October 1998, two thirds of the proceeds from the death claim were paid into my account.  

At this stage the tax assessment has already been issued by the Receiver  of Revenue. 

 

As the amount paid into my account was less than what I had expected, I began to make 

enquiries as to the whereabouts of the difference. 

 

 

I was astonished to hear that one third of the capital had been invested in a trust for the minor 
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children. Despite numerous telephone calls and enquiries, I have to this day (as at 1 March 1999) 

not received a single document proving the existence of the trust. 

 

Only on 20 January 1999, after Mr Vermaas (a financial planner) started to make enquiries and 

demanded some response (sic), did he receive a copy of the Nomination of Beneficiary Form and 

also the Deed of Settlement. 

 

I myself made a many calls during the period 8 October 1998 to 15 January 1999 (a minimum of 

20 calls to Cape Town and Johannesburg) without any success. 

 

I originally contacted Debbie Voss and she gave me information telephonically in connection with 

the trust.  On 30 October 1998, and at her insistence, I faxed her a list of the monthly 

maintenance needs of the children.  According to her, the Trustees would make a decision within 

one week on an amount which would be paid to me monthly to cover the children’s expenses. 

 

On 6 November 1998, and also at the insistence of Debbie Vos, I faxed through an account for 

school fees and clothes to the cost of R505.96. 

 

To this day (as at 1 March 1999) I have not had a single monthly payment or a reimbursement for 

school expenditure and nor have I received telephonic nor written, correspondence in this regard. 

 

To my utter amazement, Mr Vermaas and I discovered that the amount of R340,733.75 (one third 

of the death benefit) was paid to Mercantile Asset Trust Company on 23 October 1998.  The 

funds lay unclaimed in a current and they were not aware that the funds were for the account of 

the Niewenhuizen Trust.  I had however already told Debbie Vos at the end of October 1998 that 

my two thirds had been paid to me and she said she would look into the matter. 

 

In November 1998, Debbie Vos advised me that it had been approved and that a monthly amount 

would be paid to me by the trust.  In January 1999, Wessel Vermaas was advised that there were 

written instructions that no monthly amounts were to be paid out to me, but that all monies must 

be reinvested. 

 

Debbie Vos also informed me in November 1998 that I must take up all claims with Ivanka 

Atcheson, because she was administering the trust.  During December 1998, I regularly phoned 

her but reached her answering machine on every occasion.  She never responded to my request 

to return my calls. 
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When I finally spoke to Ivanka in January 1999, she informed me that she could not pay to any 

claims, as she still had not received any documents for the Niewenhuizen Trust.  She told me that 

I must phone Kim Butcher to find out what the problem was.  According to Kim, they were still 

waiting on the “Trust Fund Questionnaire” from Old Mutual, which she had called for from 

Jonathan Emtoch at Old Mutual.  When I asked her if she had phoned Jonathan regularly to 

speed up the process, she told me that she was too busy to do so.  She gave me the number and 

told me to make my own enquiries. 

 

Only after Mr Vermaas insisted on resolving the problem (in January 1999) did Ivanka Atcheson 

of Mercantile Asset Trust Company receive the documentation from Old Mutual (Deed of 

Settlement).  Despite my numerous telephonic enquiries, it is clear that no one at Old Mutual or 

Mercantile or the Trustees gave this mater any attention, as there was no progress made at all 

from 23 October 1998 to 20 January 1999. 

 

A further example of hopeless administration is the fact that Mr Vermaas had to wait from 21 

January 1999 to 28 January 1999 to establish the amount invested plus compound interest.  

When Mr Vermaas enquired of Ivanka Atcheson for the fifth time, he was told that he would still 

have to wait for the figures because their system had been down for a week.  I believe you can 

begin to understand by frustration. 

 

The above (explanation) shows clearly that there was no communication between the Trustees, 

Old Mutual (SAB Fund administrator) or Mercantile (Trust Administrator) and myself during the 

three months despite my attempts. 

 

As far as I am concerned, the afore said parties are incompetent, unqualified and negligent and I 

find it totally unacceptable that they must administer such an important investment. 

 

12. Miss Atcheson, acting on behalf of the trust company responded as follows: 

 
An amount of R340,733.75 was paid to our current account of 23 October 1998.  We had not 

received any documentation from Old Mutual relating to this deposit therefore we could not set up 

a trust.  There were other deposits from Old Mutual at around the same time.  I contacted Old 

Mutual at around the same  time.  I contacted  Old Mutual a Mr Russel Little (sic) to find out who 

these were for and when we could expect the documentation.  He said he would find out who it 
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was for and let me know.  He then contacted me to say that he didn’t know who was dealing with 

the particular cases, I didn’t have a name to give him, but as far as he knew all documentation for 

deposits made had been mailed to us.  I know that registered mail can take a few weeks to arrive, 

so I waited a while.  After a month I still had no documentation for the outstanding cases, not only 

Nieuwenhuizen, and I tried again.  I spoke to Mr Chris Prins (Kim Butcher gave me his name) and 

he said that he didn’t deal with it, but he couldn’t tell me who did.  I asked him to please look into 

the matter and ask the relevant people to fax me the Deeds of Settlement and not to bother 

mailing them.  To date (as at 15 July 1999) I have not received one original document from Old 

Mutual by mail.  The ones we did receive were faxed at our insistence.  We have just received (by 

fax and on our request) another four cases deposited long ago. 

 

In November I received a request from Debby Vos to pay an amount of R505.96 to Mrs 

Nieuwenhuizen for educational expenses.  I called her to say that we had no trust for the 

beneficiaries of the Late AG Nieuwenhuizen but that it was probably one of the ones that I was 

expecting from Old Mutual.  I wasn’t overly concerned about having to wait for the trust 

documents as the money didn’t just lie in a current account but was placed on call earning an 

excellent interest rate. 

 

Mrs Nieuwenhuizen claims to have left several messages on my voicemail in December 1998.  

My voicemail was often on in December as we were testing our new system and I had to spend a 

lot of time away from my desk.  I put my voicemail on in order to be able to receive messages and 

return the calls and not to just let the telephone ring unanswered.  If there were any messages 

from Mrs Nieuwenhuizen I would have returned the call.  Since quite a few months have passed, I 

cannot recall whether or not I spoke to Mrs Nieuwenhuizen in December. 

 

We eventually received the Deed of Settlement from Jonathan Emtoch at Old Mutual on 21 

January 1999.  Mr Vermaas then queried that the accumulated interest would be and the total 

amount including interest that was to be placed in trust. We were still operating on our old system 

which required manual calculation of the interest and fees.  Please bear in mind that this was over 

December when we (as most other companies) were short staffed and extremely busy with 

request for school fees to be paid streaming in and the testing of our new system.  As we were 

busy implementing our new system which would be able to automatically calculate the interest 

and fees payable from 23 October 1998 when the money was originally deposited, it was decided 

to use the new system.  Granted, this took a few days as I needed our IT Manager to assist me 

with this task and we both had to make time to process this.  I gave the information to Mr 

Vermaas as soon as I had it. 
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Mrs Nieuwenhuizen claims that there was no communication between the Trustees, Old Mutual 

and Mercantile Asset Trust Co.  The above clearly shows that with the limited information we had, 

there was as much communication as could be expected from our side.  I also believe that the 

abovementioned details make it clear that Mercantile Asset Trust Co. is not incompetent, 

unqualified or negligent as stated by Mrs Nieuwenhuizen. 

 

When I spoke to Mr Vermaas to give him the information he had requested, he told me that I was 

not to set up trusts for the beneficiaries but to place the money on call as they were going to 

lodge a dispute.  I told him that the Trustees instructed me to set up trusts for the beneficiaries 

and if he wanted the money to be placed on call, he would have to contact the Trustees.  He 

apparently did and we were sent an instruction to place the funds on call for the time being.  I 

then set up a trust pending a decision by SA Breweries and the funds were invested in our 

Wholesale Income Provider.  A statement is attached.  Mrs Nieuwenhuizen claims that we were 

quick enough to charge our fees, our fees were charged at the same time the interest was added 

to the trust. 

 

I received a fax from SA Breweries on 9 February 1999 which was a copy of the letter set to Mrs 

Nieuwenhuizen to state that the trusts were to be set up for the two beneficiaries.  On receipt of 

this letter the trusts were set up.  The statements are attached.  The payment of R505.96 

requested earlier was paid to Mrs Nieuwenhuizen and several claims since the trusts were set up 

have also been paid on instruction from Debby Vos.  The Deed of Settlement stated that no 

monthly income payments were to be made from the trusts to Mrs Nieuwenhuizen.  The trusts are 

now invested in our Select Fund. 

 

13. The complainant was also dissatisfied with the investment performances of the 

respective trusts. In this regard, she argued that: 

 
On 20 January 1999, Mr Vermaas established that the sum of R340,973.75 had been paid in by 

Mercantile Asset Trust Company on 23 October 1998. 

 

On 28 January 1999, he established from Ivanka Atcheson that the investment stood at / was valued 

at R347,809.06 as at 31 December 1998.  That represents a growth of only 10.6%.  This is 

completely unacceptable.  If these funds had been invested in a money market fund over the same 

period, they would have generated a return of 19%, thus representing a capital loss of R5,234.23. 
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Ivanka Atcheson informed Mr Vermaas that their cost structure is as follows: 

 

• 1% upfront of capital 

• 1.2% of the capital as an annual fee 

• 5% income progress commission 

• 1% of each amount which is withdrawn 

• R100 annual payment preparation fee 

 

I am also concerned that I will not be consulted over investment decisions, as there has never been 

any communication with me.  What is especially upsetting is that Mercantile were so quick to charge 

their fee but so lax with their administration and communication. 

 

14. As regards to the investment performances of the trusts, Miss Atcheson responded as 

follows: 

 
As to investment returns, Mercantile Asset Managers’ pool of cash is managed between a 

number of banks at top rates of interest.  Mrs Nieuwenhuizen’s calculation of the investment 

return is erroneous as it is based on figures net of the “once off” upfront charge of 1% plus VAT 

as well as the monthly admin fees.  Out investment returns on the interest generating portfolios as 

well as the growth portfolios are superb and will hold their own in comparison with any other asset 

manager or trust administrator.  

 

15. The complainant seeks an order directing the fund to award the entire death benefit to 

herself.  In the alternative, she seeks an order directing the asset company to release 

all funds held on behalf of the minors and paid to her.   

 

16. The distribution of any death benefit is regulated by section 37C of the Act, which in 

part, reads: 

 
(1) Notwithstanding anything to the contrary contained in any law or in the rules of a registered 

fund, any benefit payable by such a fund upon the death of a member, shall, subject to a 

pledge in accordance with section 19(5)(b)(i) and subject to the provisions of section 37A (3) 
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and 37D, not form part of the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 

dependant or, as may be deemed equitable by the board, to one of such 

dependants or in proportions to some of or all such dependants. 
 

17. Dependant, in turn, is defined in section 1 of the Act as: 

 
in relation to a member, means 

 

(a) a person in respect of whom the member is legally liable for maintenance; 

(b) a person in respect of whom the member is not legally liable for maintenance, if such 

person 

 

(i) was, in the opinion of the board, upon the death of the member in fact 

dependent on the member for maintenance; 

 

(ii) is the spouse of the member, including a party to a customary union according 

to Black law and custom or to a union recognized as a marriage under the 

tenets of any Asiatic religion; 

 

(iii) is a child of the member, including a posthumous child, an adopted child and an 

illegitimate child; 

 

(c) a person in respect of whom the member would have become legally liable for 

maintenance, had the member not died; 

 

18. In terms of section 37C(1)(a), the trustees need to make an equitable distribution 

amongst the dependants.  When exercising their discretion, the trustees need to 

consider the following factors: 

 

• the age of the dependant; 
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• the relationship with the deceased; 

• the extent of dependency; 

• the wishes of the deceased gleaned from his nomination and/or last will; and 

• financial status of the dependants including their future earning capacity/earning 

potential. 

 

19. In exercising their discretion, the trustees need to consider relevant factors and ignore 

irrelevant facts.  Further, the trustees must not rigidly adhere to a policy or fetter their 

discretion in any other way (see Sithole v ICS Provident Fund & One Other – 

PFA/GA/280/98, van Vuuren v Central Retirement Annuity Fund & One Other – 

PFA/WE/370/99 and Moir v Reef Group Pension Plan & Others – PFA/WE/50/98). 

 

20. The complainant’s argument in essence is that she is entitled to the entire benefit on 

the basis of a nomination form completed by the deceased in terms of which she was 

the sole beneficiary.  This argument is flawed for the following reasons.  There is a 

common misconception in the pensions industry that the wish of the deceased is the 

sole criterion in determining the payment of a death benefit.  The wish of the deceased 

is only one of the relevant factors to be taken into account.  The very purpose of 

section 37C is to restrict freedom of testation and ensure that no dependants are left 

without support. This social protection policy advanced by the legislature is left in the 

hands of the trustees to implement.  Therefore, the mere fact that the deceased 

nominated the complainant as a sole beneficiary does not per se entitle her to the 

entire benefit (see Moir determination - supra).   

 

21. Furthermore, the complainant is labouring under the false premise that she qualifies as 

a nominee under the Act.  By virtue of being married to the deceased at the time of his 

death, the complainant falls within the definition of dependant contained in the Act 

(paragraph (b)(ii)).  Section 37C(1)(a) deals with the distribution amongst dependents 

and section 37(1)(b) deals with the distribution in the event of their being a nominee 

and no dependents. This provision contemplates the designation of nominees by 
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members, but such nominees are specifically required not to be a dependant of the 

member. In the light of this clear distinction drawn by the legislature, it is not possible 

for any one person to qualify as a dependant and a nominee.  The complainant by 

virtue of qualifying as a dependant does not qualify as a nominee. 

 

22. In light of all the factors considered by the trustees, I am of the view that the trustees 

have considered all relevant factors and ignored irrelevant considerations and also 

have not fettered their discretion in any way.  Furthermore, I am satisfied that the 

trustees made an equitable distribution as required by section 37C(1)(a). 

 

23. I now turn to the second and third complaints in respect of the administration and 

investment performances of the respective trusts.  Whilst the allegations of 

maladministration including improper and negligent investment, failure to provide 

adequate and material information, lengthy delays in payments etc are serious, it is 

more than doubtful whether I have jurisdiction over maladministration by a trust 

company.  

    

24. In terms of section 30D(3) of the Act, the main object of this office is to dispose of 

complaints in a procedurally fair, economic and expeditious manner.  The definition of 

complaint requires the complaint to relate to a fund.  Fund is defined as a pension fund 

organization.  “Complaint” is defined in section 1 of the Act as follows: 

 
A complaint of a complainant relating to the administration of a fund, the investment of its funds or 

the interpretation and application of its rules, and alleging 

 

(a) that a decision of the fund or any person purportedly taken in terms of the rules was in excess 

of the powers of that fund or person, or an improper exercise of its powers; 

(b) that the complainant has sustained or may sustain prejudice in consequence of the 

maladministration of the fund by the fund or any person, whether by act or omission; 

(c) that a dispute of fact or law has arisen in relation to a fund between the fund or any person 

and the complainant; or 
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(d) that an employer who participates in a fund has not fulfilled its duties in terms of the rules of 

the fund; 

 

but shall not include a complaint which does not relate to a specific complainant; 

 

25. Therefore, the complainant’s complaint must relate to the administration of the pension 

fund, the investment of its funds, or the interpretation and application of its rules and 

make one of the above allegations.  It is common cause that the trust company does 

not fall within the definition of pension fund organization contained in the Act. The 

second complaint relates to the administration of a trust company and the third 

complaint relates to the investment of the funds within the trust.  The pension fund 

discharged its responsibilities when it decided on the equitable distribution of the 

benefit and then paid the same to the complainant and to the trust company on behalf 

of the minor children. Therefore, the second and third complaints do not relate to the 

administration of a pension fund organization nor to the investment of its funds  and 

consequently falls outside the definition of a complaint, thereby excluding my 

jurisdiction.  In the event of there being any breach of trust by the trust company that 

will be a matter for the ordinary courts. 

 

26. Accordingly, for the aforegoing reasons, the complaints are dismissed. 

 

Dated at CAPE TOWN this 27th day of June 2000. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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